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Software License Agreement 

Diamond Systems Corporation (“Diamond Systems,” “we,” or “us”) makes the Software (as defined 
below) available for download at www.diamondsystems.com (the “Site”) for use by customers 
(“Licensee” or “you”) who have purchased its Products (defined below) or customers of those customers, 
in accordance with the terms and conditions of this Software License Agreement (“Agreement”). 

PLEASE READ THIS AGREEMENT CAREFULLY BEFORE DOWNLOADING OR USING THE 
SOFTWARE. THE TERMS AND CONDITIONS OF THIS AGREEMENT GOVERN YOUR USE OF THE 
SOFTWARE, UNLESS WE HAVE EXECUTED A SEPARATE WRITTEN AGREEMENT WITH YOU FOR 
THAT PURPOSE. THE TERMS AND CONDITIONS OF THIS AGREEMENT ALSO GOVERN YOUR 
PRIOR USE OF THE SOFTWARE (INCLUDING WITHOUT LIMITATION ANY PRIOR VERSIONS AND 
BETA VERSIONS) AND SUPERSEDE AND REPLACE ANY PRIOR AGREEMENT WITH YOU TO USE 
THE SOFTWARE. WE ARE ONLY WILLING TO LICENSE THE SOFTWARE TO YOU IF YOU ACCEPT 
ALL THE TERMS AND CONDITIONS OF THIS AGREEMENT. BY DOWNLOADING OR USING THE 
SOFTWARE OR BY CLICKING “I ACCEPT”, YOU ARE CONFIRMING THAT YOU UNDERSTAND THIS 
AGREEMENT, AND THAT YOU ACCEPT ALL OF ITS TERMS AND CONDITIONS. IF YOU ARE 
ENTERING INTO THIS AGREEMENT ON BEHALF OF A COMPANY OR OTHER LEGAL ENTITY, YOU 
REPRESENT THAT YOU HAVE THE LEGAL AUTHORITY TO BIND THE ENTITY TO THIS 
AGREEMENT, IN WHICH CASE “YOU” AND “LICENSEE” WILL MEAN THE ENTITY YOU 
REPRESENT. IF YOU DO NOT HAVE SUCH AUTHORITY, OR IF YOU DO NOT ACCEPT ALL THE 
TERMS AND CONDITIONS OF THIS AGREEMENT, THEN WE ARE UNWILLING TO LICENSE THE 
SOFTWARE TO YOU, AND YOU MAY NOT DOWNLOAD OR USE IT. 

1. DEFINITIONS. The following terms will have the following meanings: “Applications” 
means the object code form of the Diamond Systems proprietary software applications available for 
download at the Site and any updates and upgrades that are provided to Licensee by Diamond Systems. 
“Customers” mean customers who purchase products from you or your customers or any other 
downstream customers that include the Products and Software. “Example Programs” means the 
Diamond Systems proprietary example programs available for download at the Site and any updates and 
upgrades that are provided to Licensee by Diamond Systems. “Intellectual Property Rights” means any 
patent, copyright, rights in trademarks, trade secret rights, moral rights, and other intellectual property or 
proprietary rights arising under the laws of any jurisdiction. “Products” means hardware manufactured 
and sold by us and with which the Software is designed to be used. “Library” means the object code form 
of the Diamond Systems proprietary library available for download at the Site and any updates and 
upgrades that are provided to Licensee by Diamond Systems. “Software” means the Library, the 
Example Programs, and the Applications and any related documentation made available to Licensee by 
Diamond Systems (“Documentation”).  

2. LICENSE. Subject to the terms and conditions of this Agreement, Diamond Systems 
hereby grants to Licensee a limited, non-exclusive, revocable, non-sublicenseable (except to the limited 
extent expressly set forth herein) license to: 

(i) reproduce the Library and the Example Programs solely to install them 
on or to control the Products; 

(ii) combine the Library and the Example Programs with other software 
solely installed on or to control the Products; 

(iii) modify the Example Programs as necessary to use them and for internal 
development purposes solely in conjunction with installing them as modified on or to 
control the Products; 

(iv) reproduce the Applications solely to be installed and run on devices 
using and to control the Products; 
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(v) combine the Applications with other software programs solely to be 
installed and run on devices using and to control the Products; 

(vi) reproduce the Documentation solely as necessary to use the Software 
as permitted in this Section; and 

(vii) use a reasonable number of copies of the Software for your internal 
purposes of providing support and maintenance of the Software to Customers, in 
accordance with the terms and conditions of this Agreement.  

Subject to the terms and conditions of this Agreement, the rights granted by Diamond Systems to 
Licensee in this Section 2, including the right to sublicense, may be sublicensed by Licensee to 
Customers. Licensee is responsible for its and any and all Customers’ compliance with the terms and 
conditions of this Agreement. Licensee shall take all commercially reasonable steps to ensure such 
compliance. 

3. RESTRICTIONS.  

3.1 GENERAL. The Software, in any form, may only be used in connection with the 
Products. None of the rights granted in Section 2 to the Software may be exploited other than as 
necessary to use the Products and in conjunction with the Products. The license granted to Licensee 
under this Agreement is granted solely to Licensee. You may not reverse assemble, reverse engineer, 
decompile, or otherwise attempt to create or derive the source code from the Software, or otherwise seek 
or utilize any expression of the Software in other than object code form. Except as expressly permitted by 
this Agreement or by us in writing, you may not rent, lease, sell, or otherwise transfer or distribute copies 
of the Software to others. Except as expressly permitted in this Agreement, you may not modify, create 
derivative works of, or translate the Software or the Documentation. You may not release the results of 
any performance or functional evaluation of any of the Software to any third party without prior written 
approval of Diamond Systems for each such release. Diamond Systems reserves the right to conduct or 
have conducted audits to verify your compliance with this Agreement. Licensee agrees to use the 
Software in compliance with all applicable laws and regulations.  

3.2 U.S. GOVERNMENT. The Software is “Commercial Computer Software” as 
defined under FAR 252.227-7014. For Licensees subject to the Defense Federal Acquisition Resolutions 
(DFAR), the Software and Documentation are licensed pursuant to Diamond Systems’ standard 
commercial license according to DFARS 227.7202. For all other government Licensees, use, duplication, 
or disclosure of the Software and Documentation by the U.S. Government is subject to restrictions set 
forth in subparagraph (b)(2) of 48 CFR 52.227-19, as applicable. 

3.3 EXPORT CONTROLS. Licensee will not export the Software or otherwise 
remove it from the United States except in compliance with all applicable export control laws and 
regulations of the United States and other jurisdictions. 

4. LICENSEE OBLIGATIONS. 

4.1 CUSTOMERS. Licensee is responsible for the use or misuse of the Software by 
any Customers or other downstream users and for those Customers’ and users’ compliance with the 
terms and conditions of this Agreement. Licensee shall take all commercially reasonable steps to ensure 
that Customers and any other downstream users comply with the terms and conditions of this Agreement. 
Licensee shall immediately notify and provide all requested assistance to Diamond Systems if Licensee 
becomes aware of a violation of this Agreement. 

4.2 APPROVALS. Licensee and any Customers shall, at their own expense, obtain 
and arrange for all governmental approvals, consents, license authorizations, declarations, filings, and 
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registrations as may be necessary or advisable for the performance of all the terms and conditions of this 
Agreement. 

4.3 PROPRIETARY NOTICES. In duplicating any portion of the Software, Licensee 
shall reproduce all proprietary rights notices contained in or affixed to the respective Software. Licensee 
shall not add to, remove, obstruct, conceal, change, or deface any trademark, name, logo, or other 
commercial designation of Diamond Systems and any of its applicable licensors on or in, or permanently 
affixed or attached to, the Software.  

4.4 PROTECTION. Diamond Systems acknowledges and agrees that the Software 
constitutes and contains valuable Intellectual Property Rights of Diamond Systems and of its applicable 
licensors. Licensee will at all times recognize and act consistently with Diamond Systems’ and its 
applicable licensors’ Intellectual Property Rights in the Software, regardless of whether patents have 
been issued thereon, and will not in any way act, or fail to act in any manner, to intentionally or negligently 
harm such Intellectual Property Rights. 

5. TITLE. Diamond Systems and its licensors own all rights, title, and interest in and to the 
Software. Licensee’s rights to the Software are limited to the licenses expressly granted to Licensee in 
this Agreement. Diamond Systems reserves all rights not expressly granted in this Agreement. 

6. TERM; TERMINATION. This Agreement and the licenses granted herein are effective 
until terminated by Diamond Systems. This Agreement and the licenses granted herein automatically 
terminate if you fail to comply with the terms and conditions of this Agreement. You agree that, upon such 
termination, you will either destroy (or permanently erase) all copies of the Software and Documentation, 
together with any other material you have received from us in connection with the Software, as 
designated by Diamond Systems and cause all Customers to comply with the provisions of this Section. 
Those provisions of this Agreement that by their terms or sense are intended to survive termination or 
expiration of this Agreement will survive and remain in full force and effect, including, without limitation, 
Sections 3 through 11. 

7. DISCLAIMER. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, YOU 
USE THE SOFTWARE AT YOUR OWN RISK. THE SOFTWARE IS PROVIDED ON AN “AS IS” AND 
“AS AVAILABLE” BASIS. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, DIAMOND 
SYSTEMS AND ITS OFFICERS, EMPLOYEES, DIRECTORS, SHAREHOLDERS, PARENTS, 
SUBSIDIARIES, AFFILIATES, AGENTS, AND LICENSORS (“AFFILIATES”) DISCLAIMS ALL 
WARRANTIES, CONDITIONS, AND REPRESENTATIONS OF ANY KIND, WHETHER EXPRESS, 
IMPLIED, STATUTORY, OR OTHERWISE, INCLUDING THOSE RELATED TO MERCHANTABILITY, 
FITNESS FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT AND THOSE ARISING OUT 
OF COURSE OF DEALING, USAGE, OR TRADE. YOU UNDERSTAND AND AGREE THAT ANY USE 
OF THE SOFTWARE IS DONE AT YOUR OWN RISK AND THAT YOU WILL BE SOLELY 
RESPONSIBLE FOR ANY DAMAGE ARISING FROM DOING SO. NO ADVICE OR INFORMATION, 
WHETHER ORAL OR WRITTEN, OBTAINED BY YOU FROM US WILL CREATE ANY WARRANTY 
NOT EXPRESSLY MADE IN THIS AGREEMENT. THIS DISCLAIMER OF WARRANTY AND LIABILITY 
CONSTITUTES AN ESSENTIAL PART OF THIS AGREEMENT. 

8. LIMITATION OF LIABILITY. TO THE MAXIMUM EXTENT PERMITTED BY 
APPLICABLE LAW, IN NO EVENT WILL DIAMOND SYSTEMS OR ITS AFFILIATES BE LIABLE FOR 
ANY INDIRECT DAMAGES OR OTHER RELIEF ARISING OUT OF YOUR OR A CUSTOMER’S USE 
OR INABILITY TO USE THE SOFTWARE INCLUDING, WITHOUT LIMITATION, LOST PROFITS, LOST 
BUSINESS OR LOST OPPORTUNITY, BUSINESS INTERRUPTION, LOSS OF CONFIDENTIAL OR 
OTHER INFORMATION, LOSS OF PRIVACY, OR ANY INDIRECT, SPECIAL, INCIDENTAL OR 
CONSEQUENTIAL OR EXEMPLARY DAMAGES, INCLUDING LEGAL FEES, ARISING OUT OF SUCH 
USE OR INABILITY TO USE THE SOFTWARE, EVEN IF DIAMOND SYSTEMS HAS BEEN ADVISED 
OF THE POSSIBILITY OF SUCH DAMAGES, OR FOR ANY CLAIM BY ANY OTHER PARTY.  
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9. INDEMNIFICATION. Licensee hereby agrees to defend, indemnify, and hold Diamond 
Systems harmless from any actions or claims arising as a result of: (a) any claim by a third party that 
Licensee’s products or any Customer’s products infringe any Intellectual Property Right of such third party 
if such claim would have not occurred with the exclusive use of the Software; (b) any computer software 
virus introduced by the Licensee or a Customer; (c) any Customer’s use of the Software; (d) the results 
obtained or decisions made by Customers; (e) any breach of the representations or warranties made by 
Licensee or any Customer in regard to such party’s products; (f) Licensee’s and any Customer’s breach 
of any of the provisions of Section 2 of this Agreement; and (g) Licensee’s and any Customer’s negligent 
act or omission, misconduct, or breach of any representations, warranties, or obligations under this 
Agreement. 

10. GOVERNING LAW AND JURISDICTION. This Agreement will be governed by and 
interpreted in accordance with the laws of the State of California, without giving effect to any principles of 
conflict of laws. The parties expressly agree that the United Nations Convention on Contracts for the 
International Sale of Goods and the Uniform Computer Information Transactions Act will not apply to this 
Agreement. Any legal action or proceeding arising under this Agreement will be brought exclusively in the 
federal or state courts located in Santa Clara County, California and the parties irrevocably consent to 
personal jurisdiction and venue therein. 

11. MISCELLANEOUS. 

11.1 SEVERABILITY. In the event that any provision of this Agreement is deemed by 
a court of competent jurisdiction to be illegal, invalid, or unenforceable, the court will modify or reform this 
Agreement to give as much effect as possible to such provision. Any provision which cannot be so 
modified or reformed will be deleted and the remaining provisions of this Agreement will continue in full 
force and effect. 

11.2 WAIVER. Performance of any obligations required by a party hereunder may be 
waived only by a written waiver signed by an authorized representative of the other party, which waiver 
will be effective only with respect to the specific obligation described therein. Any waiver or failure to 
enforce any provision of this Agreement on one occasion will not be deemed a waiver of any other 
provision or of such provision on any other occasion.  

11.3 INDEPENDENT CONTRACTORS. Diamond Systems and Licensee are, and will 
be deemed to be, independent contractors with respect to the subject matter of this Agreement, and 
nothing contained in this Agreement will be deemed or construed in any manner whatsoever as creating 
any partnership, joint venture, employment, agency, fiduciary, or other similar relationship between 
Diamond Systems and Licensee.  

11.4 AMENDMENTS; ENTIRE AGREEMENT. No modification, change, or 
amendment of this Agreement shall be binding upon the parties, except by mutual express consent in 
writing of subsequent date duly signed by the authorized representatives of each of the parties. This 
Agreement constitutes the entire agreement and understanding of the parties with respect to the subject 
matter of this Agreement, and supersedes any and all prior understandings and agreements, whether oral 
or written, between the parties with respect to the subject matter of this Agreement. 


